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CURRENT TOPICS 


Corporal Punishment 


THE result of the House of Lords’ debate on corporal punish- 
ment on 22nd October on the whole seems to be a victory 
for those who seek to maintain its abolition. This was not- 
withstanding the fact that Lorp GopparRbD, Lorp AsQuITH, 
Lorp OAKSEY and Lorp TvUcKER deplored the abolition of 
the judge’s discretion to award it. Lord Goddard pointed to 
the alarming increase in serious crime, which resulted in two 
judges having to be sent to places where formerly there was 
one, and three having to be sent where formerly there were 
two. Though robbery with violence was less than in the last 
two or three years, convictions for offences of violence to the 
person committed by persons of twenty-one years of age and 
over had risen from 1,304 in 1938 to 3,088 in 1951. Lorp 
TEMPLEWOOD said that while he was at the Home Office he 
had studied the minds of persons who had been flogged and 
said that it did not do the offenders any good, and on the 
whole tended to make them more dangerous than they were 
before. Although in the Metropolitan area there was an 
increase in indictable crime last year, the number of crimes 
which were formerly liable to corporal punishment had actually 
fallen. The Lorpd CHANCELLOR said: ‘‘ Against the back- 
ground of a century of penal reform the House is now asked 
not only to reverse the legislation of 1948 but fo extend the 
penalty of corporal punishment to a degree which surpasses 
anything that has been permissible for the last 130 years.” 
His lordship agreed with Lord Templewood that the Criminal 
Justice Act, 1948, should be given a fair trial. Lorp Howe's 
motion, in support of which he had drawn attention to the 
rise in indictable offences from 283,220 in 1930 to 524,500 in 
1951, was by leave withdrawn. 


Women Lawyers 


MeMBERS of the 1919 Club are all wqmen lawyers and most 
of them solicitors. At a dinner of the club at the Waldorf 
Hotel on 24th October the guests included Mr. Justice SLADE, 
Mr. Justice HARMAN, His Honour Judge Tupor REEs, Miss 
ELIZABETH BUTLER (Chief Superintendent of the Metropolitan 
(Women) Police) and Mr. PAuL Bennett, V.C. Two of the 
members present were Miss JOAN ADAIR, the secretary of the 
club, who is clerk to the justices at Kingston-on-Thames, 
and Miss Morka KeEtson, her articled clerk and deputy 
clerk to the justices. The 1919 Club is so called because it 
was in 1919 that the Sex Disqualification (Removal) Act was 
passed. Mr. Justice Slade, in a humorous after-dinner speech, 
told his audience that the difference between the persons 
giving evidence in the three divisions of the High Court was 
that in the Queen’s Bench Division you suppose they are 
lying, in the Probate, Divorce and Admiralty Division you 
know they are lying, and in the Chancery Division you judge 
that the evidence lacks elements of accuracy. Cynically 
realistic as women lawyers may be, they will find it difficult 
to believe that all witnesses in two of the three divisions 
of the High Court are dishonest. Women know better than 
most men that a liar has to be exceptionally clever to escape 
detection, and the work of judges is not so simple as that of a 
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ie detector. Yo construe Mr. Justice Slade’s words ut magis 
aleant, and not on the basis that expressio unius est exclusio 
uterius, we respectfully submit that there must be implied, 
to make them judicially effective, the words : ‘* Of those who 
It must be remembered that it was in 
“All men are liars.’ 


give false evidence.’”’ 
his haste that the Psalmist said : 


The Solicitors’ Preliminary Examination 

Tue Solicitors’ Preliminary Examination (Exemptions) 
Amending Regulations, 1952 (S.I. No. 1837), which come into 
operation on Ist November, amend the regulations of 
1950 (S.I. No. 1417) which provide that an examination for the 
general certificate of education shall be an examination the 
passing of which exempts from the Preliminary Examination 
inder the Solicitors Act, 1932. It is now provided that a 
person will not be exempted from the Preliminary Examina- 
tion by reason that he has passed an examination for the 
general certificate of education unless he has either (1) on 
not more than two occasions on which he has taken an 
examination obtained passes in (a) an English subject, that 
is, English, English language or English literature ; (4) Latin ; 
c) history, and (d) at least two other subjects, of which one 
may be a second English subject ; or (2) obtained passes, 
including at least two passes at the Advanced level, in (a) an 
English subject, that is, English, English language or English 
literature, (6) Latin, and (c) at least one other subject. 


Illegitimate Children Born Abroad 

In an article at 95 Sor. J. 35 on the Maintenance Orders 
Act, 1950, reference was made to s. 27 (2) of that Act and the 
case of Tetau v. O'Dea (1950), 94 Sor. J. 505. The latter 
case decided that an English magistrates’ court could not 
make an affiliation order in respect of a child born in Germany 
to a mother domiciled there at the time of the birth, and 

27 (2) of the 1950 Act was designed to remedy this, as 
appears from the Parliamentary debates of 17th October, 
1950. The article, however, did refer to a doubt expressed 
in another legal journal as to whether the subsection actually 
brought about that result, and it has now been decided in 
R.v. Wilson ; ex parte Pereira, 116 J.P.N. 683, that Tetau v. 
O'Dea still applies as respects children born outside England, 
Scotland and Northern Ireland, to mothers domiciled outside 
these three countries at the time of the birth. It is plain 
from the debate in the House of Lords on the Bill that the 
object of the subsection was to enable children born abroad 
of mothers domiciled abroad to be the subject of affiliation 
orders, so now amending legislation will be required. This 
seems a good subject for a Private Member’s Bill, as a good 
deal of injustice must be caused to mothers who are thus 
unable to get their illegitimate children. supported by their 
Another decision on illegitimate children is Mooney 
this case 


fathers. 
v. Mooney (The Times, 25th October, 1952) ; 
concerns the somewhat rare instances of children not legiti- 
mated by the subsequent marriage of the father and mother. 
Mrs. Mooney had been married to another man at the time of 
the birth of a child of which Mr. Mooney was the father. She 
obtained a divorce from her then husband and married 
Mr. Mooney, but the child, of course, remained illegitimate. 
She subsequently left Mr. Mooney and applied for an affiliation 
order against him for the child, although he was willing to have 
her back and maintain it. It was held by the High Court 
that, though she might be a single woman as respects other 
men within the meaning of the Bastardy Laws Amendment 
Act, she was not in those circumstances a single woman as 
respects her own husband, and therefore she could not obtain 
an affiliation order against him. 
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Voting Rights of Councillor Tenants 

SECTION 76 of the Local Government Act, 1933, provides 
that if a member of a local authority has any pecuniary 
interest, direct or indirect, in any contract or proposed 
contract or other matter, and is present at a meeting of the 
local authority at which the contract or other matter is the 
subject of consideration, he shall, at the meeting, as soon as 
practicable after the commencement thereof, disclose the 
fact, and shall not take part in the consideration or discussion 
of, or vote on any question with respect to, the contract or 
matter. A number of local authorities have asked the 
Minister how their members are affected by s. 76 of the 
Local Government Act, 1933, when questions relating to the 
sale of the council’s houses, or granting of long Jeases, are 
under discussion. In a circular sent to all housing authorities 
in England and Wales (Circular 75/52) it is stated that 
the Minister’s function under s. 76 is limited to the exercise 
of the discretion conferred on him by subs. (8) of removing 
a disability on the grounds therein stated, and that he has 
no power to advise or determine whether a disability exists 
in any particular circumstances. It is for local authorities 
and their members to make up their minds whether a 
disability exists. The circular continues: “‘ The Minister is, 
however, advised that, where the item of business is merely 
a gencral discussion, whether or not the council should sell 
or lease unoccupied houses, there is no disability which is 
not removed by the proviso to subs. (1) of s. 76. Where, 
however, the general discussion extends to occupied houses 
(which, in accordance with the Minister’s circular 64/52 can 
only be sold or leased to sitting tenants) members who are 
tenants of the houses would seem, prima facie, to have a 
pecuniary interest constituting a disability under the section. 
Nevertheless, where a member who is a tenant of a hous« 
has no intention of buying or leasing his house, even if the 
local authority should decide to sell or lease houses, thi 
Minister thinks the member might be held by the courts not 
to have a pecuniary interest. Wherever it is decided that 
a member is disabled on account of a pecuniary interest, 
the Minister is prepared to entertain favourably any application 
for the removal of the disability (both as regards discussing 
and voting) so far as relates to the consideration of these 
general questions. Each application must, however, be 
related to a specific disability, transaction and occasion. 
The Minister does not feel that he can express any views on 
the situation that would arise when a council has decided 
on a policy of selling or leasing its houses, and the terms 
on which the transactions are to be completed are due 
for discussion, since so much depends on the particular 
circumstances of the case.” 


The Thirteenth Man 

A TRIAL at Leeds Quarter Sessions last month became 
a nullity because, when the jury retired to consider their 
verdict, a thirteenth man went with them. When thie 
Recorder pointed this out on the jury’s return, the foreman 
said that he had not counted the number of persons in thie 
room. The thirteenth man explained that he was slightly 
deaf, had not heard anything that was said, and had not 
taken part in the jury’s deliberations. ‘‘In all my experience of 
court work,” said the Recorder, Mr.G. RAYMOND HINCHCLIFFE, 
Q.C.,‘‘I have never known such a thing happen before. Thi 
matter should be investigated in order to discover how polic« 
officers in charge of a jury could allow thirteen persons to be 
present.”” He decided that the trial was a complete 
nullity. 
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THE ARREST OF THE DRUNKEN DRIVER 


WitH the heavy toll of accidents on the roads at the present 
day it becomes a matter of great moment that there should 
be no hindrance in the way of the police in enforcing the 
provisions of the Road Traffic Acts, and in particular those 
of s. 15 against motorists for driving while under the influence 
of drink or drugs. A risk, however, which may be run by a 
police officer is that of having an action for false imprisonment 
or malicious prosecution brought against him should he prefer 
such a charge for driving or attempting to drive, or for being 
in charge of, a motor vehicle while under the influence of 
drink or a drug to such an extent as to be incapable of having 
proper control of the vehicle, and should he fail to satisfy 
the magistrates and the charge be dismissed. 

It is of course of importance that both members of the 
public and a police officer should know what the law is with 
regard to the police officer’s powers of arrest in such circum- 
stances—that is to say, whether he may arrest without a 
warrant if he honestly and upon reasonable grounds believes 
that the motorist was so driving or attempting to drive, or 
was in charge, etc., or whether it is necessary for him to 
prove that the motorist was in fact so driving or attempting 
to drive, or in charge, etc., and would ultimately be convicted 
of the offence. 

First, it may be pointed out that the importance of this 
distinction between honest and reasonable belief that the 
motorist is committing an offence, and the necessity of proving 
that the motorist was in fact committing an offence lies in 
this, that at common law a police officer who arrests a person 
without a warrant is in a different position as regards his 
powers according to whether the person concerned is suspected 
of committing a felony or a misdemeanour. If it is a felony, 
then the police officer is authorized to arrest- him if he is 
committing a felony, or if the police officer has reasonable 
grounds to suspect that a felony has been committed even 
though it afterwards appears that no felony has in fact been 
committed (see Beckwith v. Philby (1827), 6 B. & C. 635; 
Diamond v. Minter |1941| 1 K.B. 056; Christie v. Leachinsky 
1947] A.C. 573, per Lord du Parcg at p. 596). In the case 
of a misdemeanour, however, the position is otherwise, and 
a police officer is not entitled to arrest without a warrant a 
person suspected, or even guilty, of a misdemeanour except 
in cases of actual breach of the peace, either by an affray or 
by violence to an individual (see Stephens’ History of the 
Criminal Law, vol. 1, p. 193; Griffin v. Coleman (1859), 
4 H. & N. 205; Codd v. Cabe (1876), 1 Ex. D. 352; Barnard 
v. Gorman |1941) A.C, 378, per Lord Wright, at p. 390). 

The question then arises what is the position under the 
Road Traffic Act, 1930—the offence of driving or attempting 
to drive, or being in charge, while under the influence of 
drink or a drug not being a felony—and the answer is to be 
found in s. 15 (4), which reads as follows: ‘A police 
constable may arrest without warrant any person com- 
mitting an offence under this section.’’ This wording would 
appear on the face of it to leave no room for argument as 
to the application of the subsection in the sense that such 
power of arrest is limited to the case of a motorist who is in 
fact committing the offence---that is to say, who is in fact 
driving or attempting to drive, or who is in fact in charge of, 
a motor vehicle while under the influence of drink or a drug, 
and that it is not sufficient to entitle a police officer to effect 
an arrest that he honestly and upon reasonable grounds 
believed that the motorist was committing an offence at the 
time of arrest. There are, however, authorities which show 
that in spite of this wording a police officer is placed in the 


same position as if the offence created by it were made a 
felony, so that he is protected from an action if he acted 
honestly and upon reasonable grounds for suspicion that an 
offence had been committed. 

The first case to be referred to arose under the corresponding 
provisions of the Licensing Act, 1872, s. 12, which makes 
it an offence to drive any carriage while drunk, and which 
confers a power of apprehension. This was the statute 
applicable to the driving of a motor vehicle prior to the 
amending legislation contained in s. 40 of the Criminal Justice 
Act, 1925, which Act, however, conferred no power of arrest, 
and which was repealed and re-enacted by the present s. 15 
of the Act of 1930. The relevant words of s. 12 of the Act 
of 1872 provide that ‘‘ Every person . . . who is drunk while 
in charge on any highway .. . of any carriage . . . may be 
apprehended, and, shall be liable to a penalty... ,”’ and a 
motor car is deemed to be a light locomotive within § the 
meaning of this Act by the Locomotives on Highways Act, 
1896, s. 1 (1) (0) (s. 12 also applies to the case of a person who 
is drunk when in possession of any loaded firearms). In Treheck 
v. Croudace 1918) 1 K.B. 158 the question arose as to the 
power of a police officer to arrest under s. 12 of the Act of 
1872 the driver of a taxi-cab whom he had taken into custody 
on a charge of being drunk on the highway while in charge of 
the cab. At the hearing of the charge the driver denied that 
he was drunk, and the magistrate dismissed the charge. 
The driver then brought an action against the police sergeant 
claiming damages for malicious prosecution and false 
imprisonment, and upon the jury finding that the police 
sergeant honestly believed at the time of arrest that the 
driver was drunk, Bailhache, J., gave judgment for the 
police sergeant on the claim for false imprisonment, and for 
the driver on the claim for malicious prosecution for the 
amount of damages which had been assessed by the jury. On 
appeal the judgment for malicious prosecution was set aside, 
the Court of Appeal holding that there was no evidence of 
malice to support it, but the judgment for the police sergeant 
on the claim for false imprisonment was upheld. 


In his judgment Swinfen Eady, L.J., dealt with the argu- 
ment that there were numerous statutes tinder which powers 
were conferred upon police officers to arrest persons 
“reasonably suspected’’ of having committed various 
offences, and that as these words were absent in the case then 
before the court, the officer arresting did so at his peril and 
was not protected by the statute if it should be decided that 
the oftence had not in fact been committed, and he pointed 
out that the language of statutes conferring power to arrest 
for different offences varied very much, in that sometimes it 


was to arrest a person “found committing or “ found 
offending,’’ sometimes as in the Pawnbrokers Act, 1872, it 


was “reasonably suspected,’ sometimes it was to “ arrest,’ 
sometimes to ‘“‘apprehend,’” sometimes to “take into 
custody ’’ without warrant under the Children Act, 1908. 
In coming to the conclusion that the power to apprehend 
conferred by the section extended to authorise the apprehension 
of persons honestly and upon reasonable grounds believed 
to be committing the offence at the time when they were 
arrested, he said: ‘‘ Now, what is the duty of a police ofticer 
when he sees a man whom he believes to be drunk in charge 
of a motor car on a highway ? Manifestly to arrest him at 
once, primarily in order to prevent the man from injuring 
himself or anyone else ; and secondly, to procure him to be 
punished for his offence. The statute confers a power ol 
immediate arrest, and obviously intends that it should be 
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acted upon at once, and without waiting to obtain a warrant. 
In the case of the offence of being drunk on a highway and 
in possession of a loaded firearm usually a police officer would 
be unable to say whether the firearm was loaded or not without 
taking it into his possession and examining it. Is it to be said 
that if he sees a drunken man in a street in possession of a 
gun and brandishing it about he must abstain from intervening 
unless he is sure that the gun is loaded, or otherwise risk an 
action being brought against him? Is he to wait until the 
drunken man shows that the gun was loaded by discharging 
it? And then, perhaps, it may no longer be a loaded firearm. 
The nature of the offence mentioned in s, 12 shows, in my 
opinion, that the Legislature intended the authority to 
apprehend to apply where the circumstances are such as to 
enable an honest belief upon reasonable grounds to exist 
that the offence is being committed by the person being 
apprehended. The cases mentioned in the section are all 
matters where it is reasonable to apprehend danger to life 
or limb of innocent persons unless the man who appears to 
be drunk be immediately apprehended ... The nature of 
the offences specified requires this construction, and the 
subject has a real protection against undue interference with 
liberty in being able to require the verdict of a jury to be 
taken upon the question of honest belief.’’ In agreeing, 
Bankes, L.J., after pointing out that the section there 
contained no such language as was used in many of the statutes 
authorising arrest without warrant to which he referred, 
said: ‘“‘... but I cannot think that any distinction as to the 
powers intended to be conferred can have been contemplated, 
and, in my opinion, the character of the various offences 
“enumerated in the section sufficiently indicates that the 
Legislature, in allowing and encouraging prompt action in 
the public interest, did not intend to require a higher justifica- 
tion for an arrest than honest belief on reasonable grounds on 
the part of the person making the arrest. Such a construction 
no doubt places the individual to some extent at the mercy 
of the blundering constable, but on the other hand individual 
interests have often to give way to the public good.” 

The reasoning of this case was followed in the later case of 
Isaacs V. Keech 1925 2 K.B. 354, in which similar, but even 
stronger words, words which are mandatory, used in the 
Town Police Clauses Act, 1847, were given the same construc- 
tion. The relevant words of s. 28 of that Act are: “ Every 
commits any of the following offences ’ 


person who 
‘and any constable . . . shall 


shall be liable to a penalty 
take into custody, without warrant, and forthwith convey 
before a justice, any person who within his view commits 
any such offence (that is to say) Every common prosti- 
tute or night walker loitering and importuning passengers 
for the purpose of prostitution ...’’ In that case the plaintiff 
had been taken into custody by the defendant, a police 
constable, upon a charge of importuning passengers for the 
purpose of prostitution, but at the hearing this charge was 
dismissed. The plaintiff then brought an action claiming 
damages for alleged wrongful arrest and false imprisonment, 
and the county court judge gave judgment in her favour, 
holding that her arrest was not justified under the section ; 
but, believing that the defendant had acted bona fide in the 
honest discharge of his duty, he assessed the damages at a 
small sum only. This judgment, however, was set aside by 
a Divisional Court composed of two lords justices, Bankes and 
Scrutton, upon the ground that, having regard to the finding 
of fact of the county court judge that the defendant acted 
reasonably and in good faith, the case was covered by the 
decision in Trebeck v. Croudace, supra, and that this was so 
notwithstanding the marked distinction in language between 


SOLICITORS’ 


JOURNAL November 1, 1952 


the word “‘ may” in the Act of 1872 and the word “‘ shall ”’ 
in the Act of 1847. 

In his judgment Bankes, L.J., said “Tn enacting a 
provision of that kind empowering a constable to take into 
custody without a warrant a person who commits an offence, 
the Legislature has two conflicting interests to consider. 
There is on the one side the interest of the individual, who 
should be protected against illegal arrest, and there is on the 
other side the interest of the public, which requires that for 
the maintenance of order and safety there should be an 
immediate interference with persons committing certain 
offences, and the Legislature no doubt always intends that 
the former of these interests as well as the latter should receive 
due attention. I think, however, that the whole trend of 
authority has been to put a uniform construction upon 
enactments giving power to arrest without a warrant a 
person found committing an offence, and to hold that what the 
Legislature has in mind is not a mere power to arrest the 
person ultimately found guilty of the offence, but is a power 
to be exercised by the proper authority of acting at once 
on an honest and reasonable belief that the person is com- 
mitting the particular offence.’’ In agreeing, Scrutton, L.J., 
however, went on to state that if the question were free of 
authority, he would have desired to take time to consider 
whether the court ought to read into the section then before 
it the words ‘‘ in his honest and reasonable belief,’’ but that 
in his view he felt bound by the former decision of the Court of 
Appeal. 

There is, however, a clear distinction between these two 
cases, in that Trebeck v. Croudace was not a case where the 
offence charged was limited to a particular class, e.g., suspected 
persons, but was a case of being drunk while in charge of a 
motor vehicle on the highway, whereas in Isaacs v. Keech 
the offence charged was limited to a particular class, namely 
that of a common prostitute or night walker loitering and 
importuning passengers for the purpose of prostitution, and it 
was this distinction which was commented on by Lord Wright 
when he was considering this case in Barnard v. Gorman, 
supra. There the question before the court was whether 
the power to detain an “ offender ’’ conferred by s. 186 of 
the Customs Consolidation Act, 1876, extended to detain a 
person who was suspected on reasonable grounds to have 
committed an offence, although in fact not guilty, or whether 
it was limited to the power to detain a person who was in 
fact guilty, and the House of Lords, in holding (upon other 
grounds) that the power was so extended, also considered 
these two cases together with a third, Ledwith v. Roberts 

1937 1 K.B. 232, which were relied upon in support of the 
argument that the power to detain was exercisable in the 
case where there was reasonable cause to believe that an 
offence had been committed. It may be noted that in 
Ledwith v. Roberts the question which was decided was that 
in order to justify an arrest under the Vagrancy Act, 1824, 
s. 4, it was necessary to show that the person arrested came 
within the particular class, i.e., suspected persons or reputed 
thieves, but Greene, L.J., in his judgment, which was adopted 
by Scott, L.J., as part of his own judgment, stated that he 
could not himself read the decision in Trebeck v. Croudace 
as extending to cases other than those where the nature ol 
the suspected offence required prompt action, and that he 
himself shared the doubt as to the correctness of that case 
as expressed by Scrutton, L.J., referred to above. As regards 
Isaacs v. Keech he stated that this appeared to him to go a 
great deal further than what was said in Trebeck v. Croudace, 
and to lay down a principle of construction applicable to all 
cases where a statute gave power to arrest without warrant, 
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and that he himself was not prepared to write words into a 
section dealing with a subject so important unless, on a fair 
construction of the section and its context, or by reason of 
clear authority, he was compelled to do so. 

In his speech in Barnard v. Gorman Lord Simon, L.C., 
considered each of the three above cases, and stated that he 
did not find it necessary for the purpose of reaching his 
conclusion in the appeal then before him to pronounce upon 
them, but that his own view was that, when the question 
arose whether a statute which authorised arrest for a crime 
should be construed as authorising arrest on reasonable 
suspicion, that question had to be answered by examining 
the contents of the particular statute concerned, rather than 
by reference to any supposed general rule of construction. 
Lord Wright in his speech stated that there are statutes where 
power to arrest without warrant on reasonable cause to 
suspect is given in express terms, but that in general he thought 
such an extension of the express power merely by implication 
would be unjustified, and he proceeded to consider the three 
cases a little more deeply. As regards Isaacs v. Keech the 
learned law lord said that, if it were necessary, he would 
need to consider whether this decision was consistent with 
an earlier case, Bowditch v. Balchin (1850), 5 Ex. 378, and 
that the Legislature might well have thought that, when 
they gave the power to arrest without warrant for particular 
conduct, the power should be limited to the case of particular 
categories of persons whose previous conduct or character 
or reputation rendered them peculiarly open to suspicion as in 
the earlier case. 

As regards Trebeck v. Croudace, however, he stated that that 
was a different case, and that there was there no overriding 
condition that the person arrested should answer to a general 
description, but that the power to arrest depended on the 
particular acts done or conduct exhibited, and that it was a 
power, inter alia, to arrest without warrant every person 
found drunk while in charge of any carriage on a highway. 
He said: ‘‘ While I do not wish to express any final opinion 
on a case not now before me, I am not prepared to dissent 
from the actual decision of the Court of Appeal that the 
arrest was justified if the constable reasonably believed that 
the man was drunk, even though eventually the magistrates 
dismissed the charge. As at present advised, I think that 
‘drunk’ in that context means ‘apparently drunk.’ The 
constable must act on what he sees at the moment, and should 
be held to be justified if the man’s appearance and behaviour 
are those of a drunken man. Instant action is demanded 
by the needs of public safety, which would be endangered if 
an intoxicated person were left in charge of a vehicle on 
the road. Swinfen Eady, L.J. (at p. 165), said that the nature 
of the offences specified required the construction that the 
authority to apprehend applied where the circumstances 
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were such as to enable an honest belief on reasonable grounds 
to exist that the offence was being committed by the person 
being apprehended. In the particular classes of offences 
there considered, | may add that the constable must act on 
external appearances, and a reasonable inference from these 
appearances, and a word like ‘ drunk ’ may well be construed 
in that context as contrasted with its meaning in a statute 
imposing penalties for being drunk while in charge of a vehicle, 
such as a motor car, to refer merely to external appearances, 
even though the appearances may be afterwards held to have 
been misleading. Bankes, L.J., said (at p. 167) that action 
must of necessity be founded on the circumstances of the 
moment and mainly probably on such information as the 
senses of a police constable, his sight and hearing, convey to 
him.” 

He then stated that he must not be taken to be assenting 
to the proposition of Bankes, L.J., in Jsaacs v. Keech that a 
power to arrest without warrant a person found committing 
an offence is in general or prima facie a power to be exercised 
by the proper authority of acting at once on an honest and 
reasonable belief that the person is committing that particular 
offence, but that in every case the power to arrest without 
warrant must be justified either by the common law or by 
statute ; that in the latter case the power must be found in 
the words of the particular statute relied on, construed 
according to ordinary principles, with the result that a decision 
on one statute might afford no real guidance in deciding what 
is the effect of another statute, and that this general rule 
was emphasised by the Court of Appeal in Ledwith v. Roberts. 
Lord Porter in his speech stated that the only general principle 
for which these cases furnish authority is that in construing 
an Act of Parliament it is proper to regard the general purpose 
of the Act. 

In concluding, therefore, it is submitted that, notwith- 
standing the doubts which have been expressed above as 
to the correctness of the decision in Tvebeck v. Croudace, 
and the statement by Pollock, C.B., in Bowditch v. Balchin 
that ‘‘ In a case in which the liberty of the subject is concerned, 
we cannot go beyond the natural construction of the statute,” 
bearing in mind the contents of the particular statute 
concerned, now the Road Traffic Act, 1930, a police officer 
has power under s. 15 (4) of the Act torarrest a motorist 
without warrant by reason of the honest and reasonable 
suspicion which he entertains that the motorist is drunk, 
even though it may ultimately turn out at the trial of a 
charge against him that the motorist was not in fact, drunk 
at the time of arrest, and therefore was committing no offence, 
and that if the police officer does so effect an arrest he will be 
protected from any action which may be brought against him 


by the motorist arising therefrom. 
M. H. L. 


IS DAMAGE NECESSARY FOR TRESPASS ? 


A PARAGRAPH in “ Current Topics’ at p. 670, ante, concerned 
itself with a recent report that thirty-three people were fined 
by the West Riding Magistrates’ Court at Pontefract for 
damaging growing grass, damage being assessed at a penny 
per person. The prosecution stated that there had been 
some difficulty in similar cases in the past because trespass, 
unaccompanied by damage, was not actionable in courts of 
summary jurisdiction. Both civil and criminal remedies 
have a common origin in the action for trespass, but as the 
borderline between civil and criminal liability became Jess 
blurred, it was the civil jurisdiction which was developed by 
the Court of Common Pleas, whereas criminal proceedings 


are now governed by statute. The case referred to above 
follows the principles which have become established in 
criminal proceedings for trespass and are distinguished from 
the civil remedies with which it is now proposed to contrast 
them. 

Civil Liability.—As regards civil liability, the principle of 
“iniuria sine damno”’ is applicable, that is, damages can be 
recovered aithough no damage (damnum) has been suffered, 
provided the plaintiff establishes the infringement of an 
absolute right (an imiuria or tort). This includes all cases 
of trespass to the land, person or goods. In Ashby v. White 
(1703), 2 Ld. Raym. 938, at p. 955, Holt, C.J., said: “A 
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damage is not merely pecuniary, but an injury imports a 
damage, when a man is thereby hindered of his right. As in 
an action for slanderous words, though a man does not lose 
a penny by reason of the speaking of them, yet he shall have 
an action. So if aman give another a cuff on the ear, though 
it cost him nothing, no not so much as a little diachylon, 
yet he shall have his action, for it is a personal injury. So 
a man shall have an action against another for riding over 
his ground, though it do him no damage ; for it is an invasion 
of his property and the other has no right to come there.”’ 
In Embrey and Another v. Owen (1851), 6 Ex. 353, Parke, B., 
stated that absolute perceptible damage was not indispensable 
as the foundation of an action. It was sufficient to show the 
violation of a right in which the law would presume damage. 
Thus, where water was wrongfully abstracted, though the 
plaintiff had not suffered any damage, he was entitled to 
recover because the abstraction, if continued, would be the 
foundation of a claim of adverse right after twenty years by 
the wrongdoer. In Nicholls v. Ely Sugar Factory, Ltd. {1936} 
1 Ch. 343, the Court of Appeal held that the disturbance of 
a several fishery was an invasion of a legal right, but it was 
not necessary to prove pecuniary loss, for the injury to the 
legal right carried with it the right to damages. The trifling 
nature of the trespass is no defence; thus, in Yelloly v. 
Morley (1910), 27 T.L.R. 20, where a landlord entered into 
a tenant’s house and removed a political poster, he was held 
to have no right of re-entry, except for non-payment of rent 
or breach of covenant, and the tenant was entitled to a 
declaration to that effect and to damages for trespass. 


Where there has been an infringement of an absolute right 
without substantial damages being proved, the damages 
granted may be nominal. Thus, in cases where actions for 
trespass have been brought to settle disputed claims to 
rights of way, rights of common, or other easements or 
profits, forty shillings is the amount commonly awarded 
where the right has been established and there is no disapproval 
of the party seeking it. Under the statutes regarding costs 
prior to the Judicature Acts, forty shillings was the least 
amount of damages which carried costs without a special 
certificate from the judge, This was the sum awarded for 
trespass in McVittie v. Bolton Corporation [1945] K.B. 281. 
Other cases in which nominal damages might be awarded are 
chiefly cases of defamation, when a libel or slander has been 
proved, but the person defamed is of a worthless character 
and does not deserve compensation. This is usually the 
smallest coin of the realm, a farthing, which does not carry 
costs. 


Company Law and Practice 





Ir you asked any company lawyer whether a company could 
be a member of itself, his instinctive answer is almost certain 
to be an unhesitating “No,” and certainly logic supports 
such an answer. How can the whole be a part of itself ? 
Nevertheless, it has come to the knowledge of the writer that 
some eminent lawyers hold the view that in particular circum- 
stances self-membership is legally permissible, and inquiries 
show that there are a number of cases where a company is 
registered as the holder of its own shares and treats itself as a 
shareholder in all respects, including the payment of dividends. 

We need not concern ourselves as to the question of a 
company purchasing its own shares. It is clearly established 


that a limited company cannot lawfully do so (Trevor v. 
Whitworth (1887), 12 App. Cas. 409) except with the consent 
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There may be some acts of trespass which are both 
actionable and criminal, such as trespass which is a breach 
of the peace, or trespass in pursuit of game. A trespasser 
who unlawfully and maliciously commits any damage, injury 
or spoil to property of any kind is liable to an action and is 
also guilty of a misdemeanour, but, except under th 
provisions of a special statute or where wilful or malicious 
damage is done, no trespasser can be prosecuted criminally. 
The familiar notice ‘‘ trespassers will be prosecuted ”’ is of 
no avail in criminal proceedings (it is commonly called a 
‘wooden falsehood ’’), but it may have some effect in a civil 
action on the question of damages. 

Criminal Proceedings.—In contrast to civil actions, the 
justices in criminal proceedings must inquire whether actual 
damage has been committed, as this will not be presumed in 
absence of proof. Section 14 (1) of the Criminal Justice 
Administration Act, 1914, which authorises proceedings for 
wilful or malicious damage not exceeding £20, was not 
intended as a summary remedy for alleged trespass. The 
Act only applies to tangible or visible property, which can 
suffer actual or physical damage, and not to a mere actionable 
right, such as herbage, a right which is neither real nor 
personal property. Thus, in Laws v. Eltringham (1881), 
46 L.T. 64, persons who were playing football and who 
trespassed into an enclosed grass field and continued in 
defiance of an express notice to leave were convicted of 
unlawfully doing damage with intent to destroy grass for 
the food of beasts. This conviction was quashed as neither 
s. 14 (1) of the Criminal Justice Administration Act, 1914, 
nor s. 24 of the Malicious Damage Act, 1861, applied to 
damage which was inappreciable and not done with intent 
to damage. On the other hand, in Gayford v. Chouler (1898 
1 Q.B. 316, a conviction for wilfully and maliciously trespassing 
on a grass field after a request not to do so and doing damage 
to the value of sixpence was rightly upheld. The damage 
must be real; a fictitious finding of damage will not sustain 
a conviction. The picker of mushrooms, blackberries, 
primroses, etc., is immune from conviction for trespass unless 
actual damage is done as a result. Although the cutting of 
blossoms may constitute a trifling trespass, in Hamilton v. 
Bone (1888), 52 J.P. 726, the defendant was held to be rightly 
convicted of this offence. In all cases the conviction must 
specify the amount of the value of the damage done ; 
otherwise it is uncertain under which sections of the respective 
statute the conviction proceeded. 

As intent is a necessary ingredient in criminal proceedings, 
proof of actual damage is a logical requirement of evidence, 
and thus distinguishes them from civil actions. R My. H. 


SELF-MEMBERSHIP 


of the court by way of reduction of capital ; this statement is, 
of course, subject to the qualification that it is lawful for a 
company to purchase its own redeemable preference shares 
for redemption. It is accepted that an unlimited company 
can lawfully purchase its own shares (Re Borough Commercial 
and Building Society [1893] 2 Ch. 242) but for the reason 
given in the next paragraph this does not give rise to a true 
case of self-membership such as we have in mind. 

Where a company lawfully purchases its own shares, 
whether in its own name or in the name of a nominee, the 
effect is to extinguish the shares (Re Sovereign Life Assurance 
Company [1892] 3 Ch. 279). No question therefore arises 
of the company being in any respect treated as a member of 
itself. 
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The basis upon which the purchase of shares by a limited 
company has been held to be invalid is that such a purchase 
has the effect of a reduction of capital in a manner other than 
authorised by the Companies Acts : it is for that reason that a 
purchase of redeemable preference shares for redemption is not 
invalid, for in this case the reduction of capital is by way of 
redemption of redeemable preference shares, and as such is 
permitted. 

General principles of equity would by themselves be quite 
sufficient to indicate the position arising where a company 
becomes the beneficial owner of its own shares (Re Sovereign 
Life Assurance Company {1892} 3 Ch., at p. 283). The case 
in which self-membership may possibly be lawful is where 
the company is a personal representative or trustee having no 
beneficial interest under the trust. It is quite common for a 
testator to appoint a company (e.g., an insurance company) 
as an executor of his will, and inevitably cases arise where 
shares in that company form part of the estate. In most 
cases the shares can, of course, be put in the names of nominees 
and, since the shares would not be extinguished either in law 
or in equity, this would be quite effective ; however, the 
terms of the will may require that all investments shall be 
maintained in the names of the trustee or trustees. What 
should be done in such a case? More important, what 
happens when the shares are, in fact, registered in the 
name of the company ? 

Until the Companies Act, 1948, an indirect result similar to 
that of a company becoming the holder of its own shares 
could be achieved if shares of the company became held by a 
wholly owned subsidiary. Section 27 now covers this, but 
it is interesting to note that s. 27 does not impose an absolute 
prohibition upon a subsidiary becoming the holder of shares 
in its parent company. A subsidiary company may still 
lawfully become the holder of shares in its parent company 
if the subsidiary holds the shares as personal representative 
or trustee, and neither the parent company nor any subsidiary 
is beneficially interested under the trust. In other words 
s. 27 caters for a case parallel to that which we are now 
considering. 

Since the company has no beneficial interest whatever in 
the shares in question, it would seem that the effect of its 
becoming registered as the holder of the shares is not in any 
way to cause a reduction of capital, and it seems, therefore, that 
Trevor v. Whitworth is not an authority for suggesting that the 
registration is invalid. It is true that no notice of a trust 
can be entered on the register (s. 117) and that the articles of 
association may contain the usual exemption clause (see, e.g., 
reg. 7 of Table A, Pt. I), but these provisions merely relieve 
the company from an obligation to recognise equities and 
cannot, it is submitted, affect the question as to whether, in 
fact, the registration has the effect of a reduction of capital. 

It would seem that self-membership may therefore be 
possible unless, quite apart from the basic grounds upon which 
Trevor v. Whitworth was decided, there is the separate ground 
that, as a rule of law, a company cannot be a member of 
itself. If reference is made to Buckley on the Companies 
Acts, 12th ed., at p. 135, a statement will be found to this 
effect, but no text-book, however eminent, can be regarded 
as Casar’s wife, and the quoted authority requires study. 
In support of the statement Re Dronfield Silkstone Coal Co. 


Mr. J. C. B. Gamlen, retired solicitor, of Oxford, left £51,726 
(£51,345 net). 

Mr. David Garsed, solicitor, of Elland, Halifax, left £8,996 
(£8,894 net). 
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(1880), 17 Ch. D. 76, is quoted, but it will be found that the 
only support given by this case appears in the judgment of 
Jessel, M.R., and his decision was unanimously overruled in 
the Court of Appeal, although this particuiar point was not 
mentioned. This case is not, therefore, a good authority. 
Support for the proposition can be found in the judgment of 
Lord Watson in Trevor v. Whitworth (p. 424), but the pro- 
position does not form an essential part of his judgment and 
is not mentioned by any other of the lords of appeal. It 
would seem that there is no binding authority for the pro- 
position that a company cannot be a member of itself, although 
there is persuasive authority. 

So far as dividends or other payments on or in respect of 
the shares are concerned, no practical difficulty would arise 
where (assuming this lawful) a company held its own shares 
merely as a personal representative or trustee having no 
beneficial interest, and on this score there seems to be no 
ground of public policy which might justify a rule of law 
preventing such a holding. The question of voting Is more 
difficult, and it must be admitted that one does not like the 
thought of a company voting at its own meeting, even if the 
company owes a duty to the beneficiaries under the trust 
to vote in accordance with their interests and ought not to 
vote regardless of those interests. If such a holding is lawful, 
then general principles would suggest that the company 
(as a company) would be entitled to treat the company (as 
personal representative or trustee) as beneficial owner of the 
shares, and votes cast by the company (as personal repre- 
sentative or trustee) would be valid even if contrary to the 
interests and wishes of the beneficiaries. This sounds odd, 
but it must be remembered that the position is not dissimilar 
if the shares are registered in the names of nominees, and there 
seems to be no ground for regarding this as unlawful; it 
must also be remembered that a parallel position may exist, 
owing to a gap in s. 27, where company 4, being the holder 
of shares in company B, becomes a subsidiary of company B. 

Upon analysis the invalidity of self-membership is much 
less certain than appears at first sight, but the writer takes 
the view that, even in the case considered, self-membership 
would be held invalid either upon general principles or upon 
grounds of public policy. 

If this conclusion is correct the question remains as to 
what a company should do if it is a trustee and the trust 
property includes its own shares. If the trust instrument docs 
not forbid this, the shares can be vested in nominees and this 
is almost certainly valid. If the trust instrument does forbid 
the vesting of trust property in nominees, there appear to ly 
two answers. The first is that the company should, unless 
the shares are disposed of, resign from the trust ; this is not 
a satisfactory answer. The second is to commit a breach of 
trust and vest the shares in nominees, relying on the practical 
answer that a breach of trust does not matter very much if 
no one suffers any damage, and on the belief that the court 
would regard the case as a proper case in which to grant 
relief ; this again is not a satisfactory answer. 

Moral—if a client asks one to draft a will or trust instrument 
appointing a company as an executor or trustee, one should 
find out whether shares in the company form, or might form, 
part of the trust property and, if necessary, point out the 
difficulty which might arise. J. W. M. 


Major C. Rk. M. Parr, solicitor, of Birmingham, left 443,249 
(442,011 net). 


Major P. D. Thomas, C.B.E., M.V.O., solicitor, of Cheltenham, 
left ‘‘ so far as at present can be ascertained "410,986 (/ 2,851 net). 
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INHERITANCE ACT: EVIDENCE OF WIDOWHOOD 


WitHouT casting the slightest doubt on the correctness of 
the decision in Re Peete (reported shortly at [1952] W.N. 406, 
and more fully at [1952] 2 T.L.R. 383), it is fair to suppose 
that the last word has not been said on the question which 
arose in this case. The plaintiff was married first of all to A, 
and it appears (although it is not stated in so many words 
in the report) that they had been separated for some time 
when the next event happened in 1916. In that year the 
plaintiff learned from a sister of A’s that A had been employed 
in a certain munitions factory, and that he had been killed 
in a recent explosion at that factory. She accepted this 
information as true, and in 1919 went through a ceremony 
of marriage with the testator. After the testator’s death 
she claimed maintenance out of his estate under the Inheritance 
(amily Provision) Act, 1938, as his widow, and in her evidence 
she produced a certified copy of the extract from the register 
of marriages relating to her marriage with the testator, in 
which her state was described as that of a widow, and deposed 
to the information that she had obtained concerning the death 
of her first husband from A’s sister. 

On this evidence it was argued on the plaintiff's behalf that, 
there being evidence of a ceremony of marriage having been 
gone through, followed by the cohabitation of the parties, 
everything necessary for the validity of the marriage should 
be presumed, in the absence of decisive evidence to the 
contrary. The authority put forward for this proposition was 
Spivack v. Spivack (1930), 46 T.L.R. 243, and if this statement 
of the law had been accepted as applicable to the case, the 
plaintiff's claim must have succeeded. Roxburgh, J., did 
not, however, so accept this statement ; in his view Spivack 
v. Spivack was distinguishable as having been concerned 
not with the capacity of the parties to be married, but with 
the validity of the marriage ceremony, and where the issue 
was the capacity of the parties, the proper rule to adopt was 
that which had been applied in the more recent case of 
Tweney v. Tweney {1946} P. 180. In that case Pilcher, J., 
had said: “I think that the court ought to regard the 
petitioner, who comes before it and gives evidence of a validly 
contracted marriage, as a married woman, until some evidence 
is given which leads the court to doubt the fact.’’ I will 
have more to say of Twenev v. Tweney later, but for the 
moment the important thing to note is the difference in the 
quality of the contradictory evidence which must, according 
to these two statements of the rule, be available to upset the 
presumption that a marriage validly contracted to all 
appearances is in fact void ; the evidence must be “ decisive,” 
according to the earlier case, but ‘‘ some ”’ evidence is all that 
is wanted, according to the later case. 

Looked at from this point of view, the widow had produced 
a certified copy of the entry in the register relating to her 
marriage with the deceased, and this was some evidence of 
her capacity to enter into a marriage with the deceased, 
since in that entry she was described as a widow. But entries 
of this kind, so far as they relate to the condition of the 
parties at the time of the ceremony, are not conclusive evidence 
(Re Stollery {1926} Ch. 284), and although the learned judge 
would have acted on that certificate if there had been no 
reason to doubt that the plaintiff was a widow in 1919, it 
was evident that the source of the information on the strength 
of which the registrar had described the plaintiff as a widow 
had been the plaintiff herself, and this was hearsay which 
she had in turn obtained from A’s sister. On the other hand, 


it appeared in the evidence of a clerk to one of the firms oi 
solicitors engaged in the case (whether that of the plaintiff or 
the defendant is not clear) that, although there had been an 
explosion in the munitions factory in question at the time 
when the plaintiff thought that A had been killed, and that 
many persons had been killed in it, there was nothing to show 
that A had been one of the victims. His name was not among 
those of the identified victims of the explosion who had either 
been buried or whose names appeared on a monument erected 
in the local cemetery, and the local authority had no trace 
of him as one of the persons who had lost their lives in the 
explosion. In these circumstances, Roxburgh, J., held that 
although, if the plaintiff's production of the certificate of 
her marriage with the deceased and her statement that 4 
had died in 1916 had stood unchallenged and no evidence 
had been called which led the court to doubt that fact, it 
would have been proper to act on the certificate and hold 
that she had been duly married to the deceased, once the 
matter had been put in issue by evidence suggesting a doubt 
about it, the certificate was of little value and the plaintiff 
had not proved that A had died before she went through a 
ceremony of marriage with the deceased. 

Now it will be seen that the plaintiff's whole case rested on 
her assertion (and confident belief) that A had died, as his sister 
had said shortly afterwards, on a given date in 1916. The 
whole case stood or fell by that assertion, and the plaintiff 
had not sought to make out a case that by 1919 A had 
disappeared over a long period in circumstances which 
entitled her to presume in 1919 that he was then dead. That, 
on the other hand, was precisely the ground on which the 
petitioner in Tweney v. Tweney rested her case. In that case, 
X married Y in 1920. Y deserted her shortly afterwards, 
and was never heard of again despite exhaustive inquiries 
made both by X and later by Z, whom X married in 1932. 
On this occasion, X described herself as a widow. On a 
petition for divorce brought by X against Z, the question 
arose whether, there being no positive evidence of Y’s death, 
X had been capable of a valid marriage with Z in 1932, 
and on the evidencé Pilcher, J., held that she had been so 
capable, and that the marriage with 7 in 1932 had therefore 
been a valid marriage and so could be dissolved by a decre« 
of the court. There was, in other words, no evidence to lead 
the court to doubt the capacity of X to contract a valid 
marriage with Z in 1932. 

The circumstances which arose in Tweney v. Tweney are 
not uncommon, and it will probably be found that in practice 
many Inheritance Act applications which at first sight seem 
to fall within Re Peete can be distinguished because they are 
really Tweney v. Tweney cases. But what of an application 
where the plaintiff at the time of the second marriage 
considered herself free to marry, not on a single ground, as in 
these two cases, but on two or more grounds which include the 
grounds on which the plaintiff and the petitioner in these two 
cases thought of themselves as widows at the times of their 
respective second marriages, and there is nothing to cast 
doubt on the Tweney v. Tweney ground, but there is evidence 
to contradict the belief that the first husband died on, or 
approximately on, a given date ? Such a case would arise where 
the plaintiff, for example, marries P in 1920 and Q in 1930. 
Deserted by P in 1921, she hears in 1922 that he had died in 
a known disaster, such as a railway accident, but the death 
cannot be substantiated except by the circumstance that 
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nothing is subsequently heard of him; on the other hand, 
such records as are available of the disaster contain no 
mention of P’s death. So far as the presumed death in 
the disaster is concerned, this is a Re Peete case; so far as 
presumed death on the footing of disappearance is concerned, 
it is a Tweney v. Tweney case. Which line of reasoning is 
to prevail? If the ground on which Re Peete was decided 
is to be followed in all its precision, there is clearly “‘ some ”’ 
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evidence here to contradict the prima facie validity of the 
second matriage. 

This is not a fanciful example. Motives and reasons are 
more often mixed than not, and the type of case I have put 
forward is, within my knowledge, a perfectly possible one. 
It is for this reason that I think that Re Peete will need 
consideration in the courts in the future. 


TRUSTEE IN BANKRUPTCY AS FARM LANDLORD 


AN interesting question, raised at the hearing of an appeal by 
the Agricultural Land Tribunal against refusal of consent to 
a notice to quit an agricultural holding, is reported in a recent 
issue of a farming periodical. 

The farm had been let to the respondent in 1947, A 
receiving order in bankruptcy had been made against the 
landlord (on a judgment for income tax), and the applicant, 
his trustee, had given the respondent notice to quit. Counter- 
notice was given and Ministerial consent withheld. 

The report does not mention whether the notice to quit 
stated any reason ; at the hearings much evidence was given 
about alleged bad farming, but the interesting legal question 
was whether the applicant could rely on the “ hardship ”’ 
ground provided for in para. (c) or (d) of s. 25 (1) of the 
Agricultural Holdings Act, 1948 ; more probably (d). 

The scheme of the security of tenure provisions is, briefly, 
as follows. Afters. 23 has enacted that (subject to exceptions) 
the minimum length of notice is to be twelve months, s. 24 
enables a tenant (again subject to exceptions) to nullify 
any notice “unless the Minister consents to the operation 
thereof.’ Section 25 is concerned with what is to be taken 
into account by the Minister. By subs. (1): “ Without 
prejudice to the discretion of the Minister in a case falling 
within paragraphs (a) to (e) of this subsection, the Minister 
shall withhold his consent under the last foregoing section to 
the operation of a notice to quit an agricultural holding or 
part of an agricultural holding unless he is satisfied . . .” 
and then come the paragraphs (a) to (e) : there are no others. 
(a) deals with the case of efficient farming ; (/) with purposes 
of agricultural research, etc. ; (c) and (d) apply according to 
whether the tenancy was created after or before 6th August, 1947 
(the report before me does not mention which was the case), 
and other circumstances: both conclude with“... that greater 
hardship would be caused by the Minister's withholding than 
by his granting his consent to the operation of the notice” ; 
(ec) comes into the picture when town planning permission 
has been given for a change of use. 

The “ without prejudice "’ part of the subsection appears 
to mean that even if one or more of the grounds is or are 
established the Minister may, in his discretion, refuse consent. 
But the idea which, presumably, underlay the argument 
advanced by counsel for the tenant if the tenancy was 
created before 6th August, 1947, would be this: the first 
requirement in that case, which would fall within para. (d), 
is ‘‘ the same person was landlord at the beginning of that day 
as at the time when the notice was given, or, if the application 
for the Minister’s consent is made before giving the notice to 
quit, at the time of the application ’’ (the latter was not, 
apparently, the case). Now “ landlord ”’ is, it is true, defined 
in s. 94 (1) as “‘ any person for the time being entitled to receive 


the rents and profits of the land,’’ but this is (as one would 
expect) qualified by the opening words of the subsection : 
“In this Act, unless the context otherwise requires 

And if there js a case in which the context otherwise requires, 
it would surely be one in which the identity of two persons 
entitled to receive the rents and profits of the land is insisted 
upon. 

It would seem, then, that if para. (d) was relied upon, the 
applicant-appellant would, in order to make good his claim, 
have to establish that a trustee in bankruptcy is the bankrupt’s 
alter ego. It may, of course, be urged that the provision is 
aimed at protecting a tenant whose farm has been “ sold 
over his head’; but in my submission the applicant would 
not be identified, or sufficiently identified, with the ex-landlord 
to bring himself within the paragraph. A trustee in bank- 
ruptcy, unlike the liquidator of a company, is not even the 
agent of the party concerned. He has, it is true, duties 
towards the bankrupt as well as towards the creditors ; 
but if the underlying assumption was that a trustee, or the 
Commissioners of Inland Revenue, has or have no finer feelings 
and is or are incapable of suffering hardship, the answer that 
suggests itself is that the expression must be taken to include 
financial hardship to beneficiaries and taxpayers. Evidence 
having been given that the respondent had offered £10,000 
for the freehold, but had had it valued at £15,000 with vacant 
possession, the practical importance of the point was 
considerable. 

Counsel for the tenant, part of whose speech is reported 
verbatim (a pleasing contrast with the present-day practice 
of law reports, which seldom mention more than the name : 
‘,.. for the respondent ’’), naturally anticipated a decision 
that the trustee had the required status, and addressed 
himself to the consideration, if the question of hardship 
did arise, ‘‘ which hardship are you going to prefer?” 
What he then asked the tribunal to compare were the 
hardship of a man who had worked up a farm, increasing his 
stock, and that of an unsuccessful incompetent agriculturist. 
Here, it would seem, counsel must have been identifying the 
trustee with the debtor; .and the observations invite the 
comment that they would relate to merit rather than to 
hardship. What is meant by hardship in the Agricultural 
Holdings Act, 1948, s. 25 (1) (c) and (d), has not yet been 
illustrated by authority ; but argument about who is the 
better husbandman seems to be relevant rather to an applica 
tion in which para. (a) is relied upon: “‘ That the carrying out 
of the purpose for which the landlord proposes to terminat: 
the tenancy is desirable in the interests of efficient farming .. .”’ 

The tribunal has, according to a more recent issue of the 
periodical, upheld the refusal. 





Mr. Davip Jackson, solicitor to West Bromwich Corporation, 
has been appointed solicitor to Leicester City Council. 


Mr. H. F. Luprorp, of Llandrindod Wells, has been appointed 
Coroner for the County of Radnor. 
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HERE AND THERE 


THE COSH CONTROVERSY 


OnE of the better things about the late war was that if people 
wanted a job done, however difficult and dangerous, they 
learnt to do it for themselves. Anyone who wanted the 
injured tended, the fires extinguished, the debris cleared, 
barges navigated on the canals, food grown in the fields, 
parachutists repelled, enemy troops slaughtered, could, 
through the appropriate organisations, settle down to doing 
something about it (other urgent State-assigned duties 
permitting). That resurgence of the spirit of self-reliance 
reversed the professionalism that would employ professional 
soldiers to fight all our battles, professional cooks to prepare all 
our meals, professional athletes to take all our exercise for us, 
professional thinkers to pre-digest our convictions, even pro- 
fessional jokers to save us the trouble of being witty. But 
since the end of the war the social and political climate has 
not been favourable to self-reliance and self-help, and it would 
add a touch of authenticity to the current controversy on 
corporal punishment if both sides did not for the most part 
assume, as a matter of course, that, whatever is done, the actual 
doing of it will be no personal concern of theirs, that the 
cosh thug will be magicked into custody by the accomplished 
professionals of the police force and that thereafter, whether 
he is to be cowed with the “cat ’’ or metamorphosed into a 
model citizen by a course of occupational therapy, none but 
the professionals need have any prolonged personal contact 
with him—an occasional round of prison-visiting for the 
more earnest inquirers perhaps, but really nothing more 
exacting or intimate. But is it good enough to combine 
dogmatic assertion with such a degree of wild personal 
irresponsibility ? As a rough test of sincerity, how many of 
the apostles of psychological treatment for the violent would 
be prepared to stand ‘‘ godfather” or “‘ godmother ”’ to one 
of them and to visit him, say, as assiduously as they would a 
dear relative in hospital ? How many of their opponents in 
controversy would be ready to form auxiliary police units to 
meet lawless violence with lawful force and see the thing 
through personally—through trial, through conviction, and 
on to the last lash ? 


FIRST CATCH YOUR THUG 


Ir is an open question whether it is more detrimental to 
common sense to be idealistic by proxy or to be ruthlessly 
practical by proxy, but common sense has not been an out- 
standing feature of the controversy. Nor has the tendency of 
the controversialists im limine to dismiss each other 
contemptuously, either as squeamish sentimentalists or else 
as panicky sadists, cast any particular light on the merits of 
their respective arguments. But, starting at the beginning, 
it is evident that the first step is (as Mrs. Beeton might 
sensibly have pointed out) “ First catch your thug.’”’ For 
that purpose (however distressing the reflection may be 
to the sensitive mind) some measure of physical compulsion 


is still essential. Life in a progressively run prison (if, in 
an enlightened world, we may venture to use that discredited 
and retrograde noun) has now many attractions and amenities, 
but, so far as the violent criminal (I mean, of course, the 
psychological misfit) is concerned, therapeutic inducements 
have not so far proved a substitute for forcible arrest, and the 
occasion is not infrequently one of a considerable show of 
violence. Now, glad enough the normal man or woman would 
be if the violence could end there. But can it? In the 
ensuing arguments an enormous amount of breath is wasted 
because neither side apparently notices what the other is 
really saying. 
MORAL AND PRACTICAL 

CONSCIOUSLY or unconsciously, the opposition to corporal 
punishment is a moral and not a practical one: just as the 
vocal pacifists of the nineteen-thirties maintained that war 
was always wrong in every conceivable circumstance, so 
those on this side of the controversy feel that penal violence 
is always wrong, even when it is a practical success. Just so, 
if a school of social scientists arose to maintain that the most 
practical solution to the problem of the old was compulsory 
euthanasia at the age of eighty, its opponents would reply 
that euthanasia was always wrong, however practical. Of 
course, what is, or is not, a valid moral principle is quite another 
question. Vegetarianism, teetotalism and many another 
‘ism ”’ have aspired to that rank, but their claims can only 
be disposed of in moral terms by moral arguments. However, 
on the question of corporal punishment, its opponents, not 
content with principle, most incautiously descend to practice, 
and are quite ready to maintain for good measure that it 
never deters anyone anyway, and there they really are 
flying in the face of common sense. Grant, if you will, that 
crimes of passion and anger stand outside the atmosphere in 
which consequences are calculated, but everyone knows that 
they do not represent the whole story of violence, not by a long 
chalk. And those who believe in a restoration of the power to 
inflict corporal punishment maintain modestly, and practically, 
that if it deters or restrains only some, that is so much to the 
good and justification enough. They are not proposing it as a 
universal panacea, a compulsory sentence like the death 
penalty, only as a discretionary weapon to be reached for in 
the last resort, and in its use, since in all human affairs one 
must trust somebody's discretion, they are quite prepared to 
trust the discretion of the judges. Incidentally, whether at 
the moral or the practical level, perhaps the worst argument 
of all against the restoration of corporal punishment is that it is 
“ putting the clock back.”” That is, after all, only a metaphor 
dependent on the rather doubtful dogma of the inevitability 
of human progress. If a thing is morally wrong in: itself, it 
was just as wrong in 1852 as it is in 1952. If it is not morally 
wrong in itself, and circumstances alter cases, then there is no 
question of the law “‘ putting the clock back.’’ It’s the cosh 
thugs who have done it for us. RicHarp Rok. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL.] 


Time in Contracts for Sale of Houses 
Sir,—There can be few practising solicitors who will not 


endorse the comments of ‘‘ Country Solicitor ’’ in your issue of 
25th October. 


May I make a suggestion ? In the case of Smith v. Hamilton, 
which is causing so much difficulty to practitioners, the court 
had before it only the express terms of the contract for sale and 
the National Conditions incorporated therein. If in future 
actions of this nature the plaintiff vendor, after pleading the 
express terms of the contract and conditions, were to plead an 
implied term that the sale and purchase were subject to the 
practice and usages of conveyancers, that would let in expert 
evidence of ‘‘ what really goes on in the world the humble and 
unhonoured provincial solicitor knows so well.’’ 


While the law must remain as laid down in Smith v. Hamilton, 
such evidence may materially affect the question what is “a 
reasonable time’’ after the contract date for completion and 
may reduce that period from the months which have now been 
suggested to the weeks which have hitherto been customary 
among practitioners. ‘“‘ Lonpon SOLICITOR.” 

Viscount Haldane of Cloan 

Sir,—With the approval and support of the Haldane family 
I am collecting material for a book dealing with the life and times 
of Viscount Haldane of Cloan (1856-1928), and I should be 
grateful for the loan of letters and for personal reminiscences of 
Lord Haldane or of matters in which he was concerned. 


Spring Pond, Wispers, nr. Midhurst, Sussex. DUDLEY SOMMER. 
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NOTES OF CASES 


COURT OF APPEAL 


COMPULSORY PURCHASE ORDER: CONFIRMATION 
PROCEDURE 
Middlesex County Council v. Minister of Housing and Local 
Government and Another 

Somervell, Jenkins and Hodson, L.JJ. 6th October, 1952 

Appeal from Ormerod, J. ((1951}] W.N. 499). 

The Acquisition of Land (Authorisation Procedure) Act, 1946, 
provides by Sched. I, Pt. III, para. 9: ‘‘ A compulsory purchase 
order shall, in so far as it authorises the compulsory purchase of 
land which is the property of a local authority . . . be subject to 
special parliamentary procedure . .. where an objection... 
has been duly made by the local authority ... and... not 
withdrawn.”’ The Schedule earlier provides for confirmation of 
orders by the Minister and for advertisements and _ notices, 
which are to specify the time and manner in which objections are 
to be made. In January, 1949, the Islington Borough Council 
made a compulsory purchase order in respect of 123 acres at 
Trent Park, Middlesex. Objection in due time _ (before 
25th February) was made by the Middlesex County Council, 
who desired to acquire the whole of Trent Park. On 7th November 
the county council acquired Trent Park (including the land 
specified in the order) by a contract with the owner. The 
Minister held a public inquiry between 9th November and 
2nd December at which the county council contended that, as 
they were the owners of the land, had duly objected and had not 
withdrawn their objection, the case was governed by ‘para. 9 
and special parliamentary procedure was necessary for confirma- 
tion. In March, 1950, the Minister stated that he did not propose 
to invoke special parliamentary procedure and in April he 
confirmed the borough council’s order. On appeal by the county 
council to the court, Ormerod, J., quashed the confirmatory 
order. The Minister and the borough council appealed. 

SOMERVELL, L.J., said that he agreed that the words “‘ duly 
made ”’ in para. 9 included ‘‘ made within the time fixed ’’; but 
the paragraph, on its true construction, required that an 
objection by a local authority which was to be “‘ duly made ”’ 
must be made by that authority as owners of the land in question. 
When the county council made their objection they were not 
owners of the land; so that the procedure did not fall within 
para. 9, and the Minister was acting within his jurisdiction in 
confirming the order without resorting to special parliamentary 
procedure. Marriott v. Minister of Health [1937] 1 K.B. 128 
was not in point. The appeal should be allowed. 

Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Michael Rowe, Q.C., G. D. Squibb and W. J. 
Glover (Town Clerk, Islington) ; Sir Lynn Ungoed-Thomas, Q.C., 
and J. P. Ashworth (Solicitor, Ministry of Health); Harold 
Williams, Q.C., and J. R. Willis (C. W. Radcliffe). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


PRACTICE AND PROCEDURE: CERTIFICATE FOR SPEEDY 
TRIAL NOT BINDING ON JUDGE IN CHARGE OF LIST 


Baron v. Baron and Others 


Somervell, Jenkins and Hodson, L.JJ. 6th October, 1952 


Appeal from Donovan, J. 

Application was made to Donovan, J., for the plaintiff for a 
certificate for a speedy trial, as the plaintiff was in an unbalanced 
state of health and an ear!y trial was desirable. Donovan, J., 
granting the application, expressed the view that the certificate 
in no way bound the discretion of the judge in charge of the 
list. In view of the opinion so expressed, the defendants did 
not appeal. When the matter came before Hilbery, J., who 
was in charge of the list, Hilbery, J., considered that Ord. 36, 
r. 1A, required that, once a certificate had been given, he had 
no option but to fix a date earlier than the estimated normal 
date. He adjourned the application in order to enable the 
defendants, who were then out of time, to apply for an extension 
of time for appealing from the order of Donovan, J. 

SOMERVELL, L.J., said that Hilbery, J., was wrong in thinking 
that his discretion was fettered. A certificate enabled a case, 
if all other. conditions were satisfied, to have an earlier date 
than the normal fixed in advance, but it should not be regarded 
as fettering the discretion of the judge in charge of the list, 
who, after regarding all the circumstances, could fix what date 


he thought proper. There would be no order on the defendants’ 
application and the matter would go back to the judge in charge 
of the list, who would have the guidance of the court’s views 
as to the effect of a certificate. 

JeNKiNS and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Gilbert Beyfus, Q.C., Humfrey Edmunds and 
M. McGougan (Gordon Gardiner, Carpenter & Co.) ; C. Salmon, 
Q.C., and I. C. Baillieu (Theodore Goddard & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


QUEEN’S BENCH DIVISION 


MOTOR CAR DRIVEN BY TWO PERSONS: ONE PERSON 
ONLY INSURED 


Langman v. Valentine and Morgan 


Lord Goddard, C.J., Finnemore and McNair, JJ. 
15th October, 1952 

Case stated by Devon justices. 

The Road Traffic Act, 1930, provides by s. 35 (1): “... it 
shall not be lawful for any person to use, or to cause or permit 
any other person to use, a motor vehicle on a road unless there 
is in force in relation to the user of the vehicle by that person 
or that other person . . . such a policy of insurance ’’ as complies 
with the Act. M, who was licensed and insured, was teaching V, 
who was not, to drive. V was in the driver’s seat; she had 
control of the accelerator and foot-brake. M was in the 
passenger’s seat and had one hand on the steering wheel and the 
other on the hand-brake. V was summoned for unlawfully 
using an uninsured vehicle and M was summoned for permitting 
her to use the vehicle. The justices found that M had sufficient 
control of the car to enable them to find that he was the driver 
thereof, and dismissed the informations. The prosecutor 
appealed. 

Lorp Gopparp, C.J., said that the justices should have 
found, not that M was the driver, but a driver. It was not 
impossible in law or fact to say that there could be two drivers 
at the same time. M had sufficient control of the car to be 
reasonably called a driver. If an accident had occurred 
M would have been liable in law and his insurance company 
would have been bound to indemnify him. V was also driving, 
but there was in force at the time a policy which would cover the 
use of the car by her, because M was driving as well. Accordingly, 
the requirements of the section were satisfied and no offence had 
been committed. This was one of the troublesome cases from 
which it was hoped that justices would be relieved by the 
arrangement, which had been notified to chief constables, that 
the Society of Motor Underwriters should have the opportunity 
of saying whether or not they would consider themselves at 
risk, It was regrettable that these cases had always to be 
decided in court in the absence of the persons most concerned, 
the insurance companies, who were unable to present arguments. 

FINNEMORE, J., agreed. 

McNair, J., dissenting, said that he could not see how there 
could be said to be a policy in relation to the user of the car by 
V, when by its terms the policy stated that it was not to apply 
when the car was being driven by an unlicensed driver. 

Appeal dismissed. 

APPEARANCES: F. H. Lawton (Wontner & Sons, for Devon 
county prosecuting solicitor); O. F. Baerlein (Amery-Parkes 
and Co., for Goodman & Emerson, Plymouth). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: SENTENCE FOR ATTEMPT NOT TO 
tXCEED SENTENCE FOR SUBSTANTIVE OFFENCE 


R. v. Pearce 


Lord Goddard, C.J., Finnemore and McNair, JJ. 
13th October, 1952 

Appeal against sentence. 

The appellant was convicted at quarter sessions of an attempt 
to take and drive away a motor car without the owner’s consent. 
He had three previous convictions and was sentenced to three 
years’ corrective training. After serving some eighteen months 
of his sentence, he sent a petition regarding his sentence to the 
Home Secretary, who referred the matter to the court, as the 
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maximum punishment for the full offence was twelve months’ 
imprisonment. 

Lorp GopparDb, C.J., said that the appellant’s record was 
such that he could sympathise with the view taken at the sessions. 
In R. v. Morris {1951} 1 K.B. 394 the court had said that it 
was no longer law that a sentence of imprisonment for a common- 
law misdemeanour, for which the sentence was a fine or imprison- 
ment at the discretion of the court, must be limited to two years ; 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time : 


Agriculture (Calf Subsidies) Bill [H.C.] {22nd October. 


Kead Second Time :— 
Housing (Scotland) Bill [H.C.] 23rd October. 
kKtead Third Time :— 
Hamilton Burgh Order Confirmation Bill [H.C. 
(21st October. 
Intestates’ Estates Bill [H.C.] {21st October. 
Lerwick Harbour Order Confirmation Bill [H.C.} 
{21st October. 
In Committee : 
Licensed Premises in New Towns Bill [H.C.] {21st October. 
Marine and Aviation Insurance (War Risks) Bill [H.C.] 
{23rd October. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
Agriculture (Poisonous Substances) Bill [H.L.] 
{21st October. 
Prisons (Scotland) Bill [H.L.] {22nd October. 
Read Third ime :— 
Irish Sailors and Soldiers Land Trust Bill [H.L.] 
{24th October. 
In Committee :— 
Cinematograph Bill [H.L.] 
Visiting Forces Bill [H.L.] 


[22nd October. 
{24th October. 


B. DEBATES 


On the motion for the adjournment, Brigadier T. CLARKE 
raised the case of a constituent who wished to take High Court 
proceedings against the promoters of a jockey pool who, he 
alleged, had refused to pay his winnings on the grounds that they 
were not satisfied that he had got the solution honestly. He 
understood that this constituent’s solicitor had told him that legal 
aid was not available in such circumstances. Mr. JoHN Hay 
said that the First Schedule to the Legal Aid and Advice Act 
made it quite clear which proceedings could be the subject of 
legal aid and which could not. It was clear that proceedings 
in the Supreme Court were eligible—the only exceptions being 
those in respect of defamation, breach of promise of marriage, 
seduction and certain other more technical matters. Colonel 
Marcus Lipton said a recent football pool case had been taken 
to the High Court on a legal aid certificate. The judge had taken 
the view that it was an abuse of the Legal Aid Scheme and had 
made some obiter dicta which had no relevance to the case at all. 
It was not, in his view, for a High Court judge to throw doubt 
on the manner in which these very worthy Legal Aid committees 
were conducting their functions. He was quite prepared to accept 
without any question a decision by a Legal Aid committee that 
an applicant was a worthy applicant. 

The ATTORNEY-GENERAL said he was quite prepared to look 
into the case raised, to see what the explanation was. On the 
face of it it certainly seemed to be a case which did not come 
within the section of the Act dealing with seduction or other 
matters referred to by Mr. Hay. He would investigate the matter 
and confer with the Home Secretary. [21st October. 

On the second reading of the Visiting Forces Bill, the HomMr 
SECRETARY said that it had been arranged that all claims in tort 
against a member of a visiting force, whether the act complained 
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the term was now at discretion. But it was not right that an 
attempt, though it might be a common-law misdemeanour, 
should involve a larger sentence than the substantive offence. 
The appellant should not have received a sentence of more than 
twelve months’ imprisonment. Accordingly, he should be 
immediately discharged. Appeal allowed. 
SOLICITOR : Fegistrar, Court of Criminal Appeal. 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 
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of was committed on or off duty, would be dealt with by the 
British War Claims Commission, and as soon as the Bill was 
passed, any claim in tort against a member of a visiting force 
should be made to them. There would be no need at all to 
communicate with the authorities of the visiting force. Where 
the driver of a car, for example, was on duty, the British Claims 
Commission would, if the claim was admitted and the damages 
agreed, arrange for the Minister of Defence to pay the damages. 
If the claim was not admitted, the claimant could sue the driver 
in the British courts and the Treasury Solicitor would act for the 
latter. Any judgment would be discharged by the Minister of 
Defence and any settlement would also be paid by him. 

Where the driver was off duty, the claim would still be made 
to the British Claims Commission, and, whilst no lability could 
be accepted, the visiting force would be prepared to make an 
ex gratia payment of compensation. The Claims Commission 
in such cases would examine all the facts and recommend to the 
visiting force what sum it considered a fair and just compensation, 
The visiting force would decide whether to make an ex gratia 
payment. If it was accepted, it would be in fuil discharge of all 
liability. If no offer was made, or an offer was not accepted, the 
claimant would be free to sue the individual responsible in the 
British courts, but no responsibility for any judgment obtained 
would be accepted by either the Minister of Defence or the visiting 
force. 

The position thus was that the driver could always be sued 
personally in British courts, but there was now the further 
possibility of an ex gratia payment. Arrangements had been made 
for disputes as to whether the driver was on duty, or whether his 
use of the service vehicle was authorised, to be referred to 
arbitration. The claimant would have to establish that the 
person who knocked him down was a member of the visiting 
forces, but he need not establish which member it was. If there 
were no evidence as to whether the driver was on duty or not, the 
presumption would be that he was on duty. 

With regard to the question of evidence, this was not an easy 
matter as different systems of law were involved, but great good 
will had been shown and he had no doubt that the arrangements 
would ensure that justice was done. * 

Clause 8 of the Bill enabled Orders in Council to be 
applying relevant provisions of the law, with or without modifi 
cation, to the visiting forces, so as to put the latter in the same 
position as home forces, e.g., conferring on them compulsory 
powers of acquisition of land. 17th October. 


made 


C. QUESTIONS 
DRIVING OFFENCES (PROSECUTIONS) 

The AtroRNEY-GENERAL stated that thirty-four prosecutions 
of drivers for manslaughter and two for dangerous driving had 
been investigated by the Director of Public Prosecutions and 
completed during the present year. Eight of the persons so 
charged had been convicted of manslaughter ; ten were found 
guilty of dangerous driving; sixteen were acquitted. Two 
persons were charged on the Director’s instigation with dangerous 
driving, and, of these, one was convicted and the other acquitted. 

{20th October. 


Civit Courts (OFFICERS’ ATTENDANCE) 

Mr. SWINGLER asked why an officer was required to attend a 
civil court when a soldier of his unit was charged with a civil 
offence in cases where he was unable to give positive testimony 
as to character, because of the soldier’s short period of service, 
and if he would abolish the practice. Mr. HEA, in reply, stated 
that such officer was required to attend in all except the most 
minor cases, since he might be required to give not only such 
information on the soldier’s general character as was available, 
but also other information. This might include certain particulars 
of previous convictions, a statement, when possible, of the 
commanding officer’s intention as regards the man’s discharge, 
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and details of the soldier’s rate of pay. In certain cases he might 
also pay a fine on behalf of the soldier. Apart from those specific 
reasons, he thought the practice was generally desirable and he 
did not propose to abolish it. (21st October. 


MAGISTRATES’ CouRTS COMMITTEES 
Sir HuGu Lucas-Tootu stated that a copy of the Home Office 
circular asking local authorities for estimates of the expenditure 
likely to be incurred during the next financial year under the 
Justices of the Peace Act, 1949, had now been sent to all magistrates’ 
He gave an assurance that this would be 
(23rd October. 


courts committees. 
done in future years. 


STATUTORY INSTRUMENTS 

Clocks and Watches (Maximum Prices) (Revocation) Order, 1952. 
(S.1. 1952 No. 18338.) 

Draft Coal Mines (Medical Examinations) General Regulations, 
1952. 5d. 

Control of Employment (Miscellaneous Orders) Revocation Order, 
1952. (S.I. 1952 No. 1830.) 

County of Buckingham (Electoral 
(S.I. 1952 No. 1823.) 5d. 

Flax and Hemp Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1952. (S.I. 1952 No. 1812.) 6d. 

Draft Further Education (Scotland) Code, 1952. 5d. 

Draft Further Education (Voluntary Associations) (Scotland) 
Grant Regulations, 1952. 5d. 


Divisions) Order, 1952. 
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Housing (Cost of Improvement Works) (Scotland) Regulations, 

1952. (S.1. 1952 No. 1829 (S. 98)). 

Housing (Improvement Grants) (Expenses) Regulations, 1952 

(S.I. 1952 No. 1819.) 

Increase of Pensions (I:xtension) Regulations, 1952. 

No. 1827.) 

Increase of Pensions (India and Pakistan) Rules, 1952. (S.1. 

1952 No. 1828.) 

Mineral Oil in Food (Amendment) Order, 1952. (S.I. 1952 

No. 1822.) 

Price Regulation Committees (Amendment No. 2) Regulations 

1952. (S.I. 1952 No. 1813.) 

Purchase Tax (No. 7) Order, 1952. (S.I. 1952 No. 1821.) 
Schools Grant Amending Regulations No. 3, 1952. (S.I. 1952 

No. 1815.) 

Silk Duties (Drawback) (No. 2) Order, 1952. (S.1. 1952 No. 1816.) 
Solicitors’ Preliminary Examination (Exemptions) Amending 
Regulations, 1952. (S.I. 1952 No. 1837.) See p. 702, ante. 
Stopping up of Highways (last Sussex) (No. 2) Order, 1952. 

(S.I. 1952 No. 1832.) 

Stopping up of Highways (Warwickshire) (No. 2) Order, 1952. 

(S.I. 1952 No. 1833.) 

Voluntary Homes (Return of Particulars) (Scotland) Regulations, 

1952. (S.1. 1952 No. 1836 (S. 99)). 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 


(S.I. 1952 


REVIEWS 


Principles of the English Law of Contract. By The Right 
Hon. Sir Witt1AM R. Anson, Bart., D.C.L., of the Inner 
Temple, Barrister-at-Law. Twentieth Edition by J. L. 
BriERLY, D.C.L., of Lincoln’s Inn, Barrister-at-Law. 1952. 
Oxford: Clarendon Press. 25s. net. 
Anson is, of course, designed for students. But its confine- 

ment to elementary principles has never stood with its author 

or with his editors for anything short of a fully reasoned and 
most readable explanation of those basic ideas without which 
no lawyer can deal adequately with the varied detail of his 
day-to-day affairs. So that even the case-hardened practi- 
tioner, his early debt to such books as this ever present in his 
mind, may well wish to see how the familiar text has fared 

in the light of the Central London Properties case, Hill v. 

William Hill, Lid., and British Movietonews v. London and 

District Cinemas. The last-named case escapes in its final 

form from the “catch’’ of recent decisions: the House of 

Lords reports came too late. The editor has, however, noted 

the Court of Appeal’s overruled pronouncement in cautious 

terms in his discussion of the general rules of construction of 
contracts, and the student will no doubt have been forewarned 
of such a well-known example of the stability of English 
legal principles. Several references to Solle v. Butcher and 
one to Leaf v. International Galleries may be taken as 
indicating that the latest judicial contributions to the organic 
development of those principles have been taken into account, 
though here, as befits a work for those feeling their way along 
new paths, caution is the keynote of the guidance which the 
editor gives. 

There are footnotes, in admirable moderation, but the 
practice of printing citations as sidenotes to the text is 
continued. It is a good practice. 


The Conflict of Laws. Second Edition. By R. H. 
GRAVESON, LL.D. (London), $.J.D. (Harvard), of Gray’s 
Inn, Barrister-at-Law. 1952. London: Sweet & Maxwell, 
Ltd. 35s. net. 

Since he gave us, in 1948, the first edition of this very 
neat text-book, Professor Graveson has published a selection 
of cases on the conflict of laws, and the present work is now 
usefully cross-referenced to the case book, to the great 
advantage of the student. 


The author couches his statement of principles and_ his 
fearless views on the many unsolved problems of the subject 
in admirably direct language. The standard set by text- 
writers on private international! law is famous, and is no 
whit diminished by this book. The student will find in it all 
that is needed for a working idea of tle evolution and present 
state of the various topics. The illustrations from reported 
cases are well chosen and explained, and include such modern 
authorities as Re Duke of Wellington, deceased, and the House 
of Lords’ decision in the Dollfus case. 


Profits Tax Manual. By James $s. Heaton, Incorporated 
Accountant, Author of Income Tax under Schedule E, 
E.P.T. Substituted Standards, E.P.T. Liability of Inter- 
connected Companies. 1952. London: Jordan & Sons, 
Ltd. 20s. net. 

To write a book pn such a patchwork of legislation as tli 
profits tax is very much more difficult than to reprint the 
statutory provisions with annotations, but, when well done, 
is in every way preferable. This clear, comprehensive and 
practical book is the best that has come our way on this 
subject. The lucidity of the writing, and the occasional 
flashes of wit, render the task of assimilating knowledge as 
much of a pleasure as the aridity of the subject-matter permits. 

Practical and sensible advice is offered on the factors to be 
taken into account when faced with the necessity to decide 
whether or not to adopt a particular course, e.g., an election 
for group treatment, and suggestions are made as to what 
may, with propriety, be done to ease the burden and what 
should be avoided. It must, however, be borne in mind that 
the main part of the text was set up before the passing of the 
Finance Act, 1951, the provisions of which, inciuding s. 32 
dealing with avoidance transactions, are dealt with in a 
supplement at the end of the book. The changes made by 
the Finance Act, 1952, are dealt with in six pages preceding 
Chapter 1, with references to the main text. It is not 
immediately apparent that there are two supplements, only 
the former being mentioned in the preface, and the reader 
consulting the book on a particular point might overlook that 
the main text requires some major amendment or qualification. 
The work is otherwise of such high quality in its field that it 
is to be hoped that steps will be taken to put readers on their 
guard as regards this. 
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Excess Profits Levy Law and Practice. By Roy 
BORNEMAN, Q.C., of Gray’s Inn, and Percy F. HuGHEs, 


A.S.A.A., F.C.1.S., Assistant Editor of Taxation. 1952. 
London: Taxation Publishing Co., Ltd. 21s. net. 


The Excess Profits Levy derives much of its basis from the 
Profits Tax and some duplication can be avoided by a text- 
book which deals with both rather than one only. However, 
we may hope that E.P.L. is purely temporary and this, 
perhaps, 1s a justification for dealing with it in a separate book. 

Simplicity was originally supposed to be an advantage 
of E.P.L., but it is only too clear that the law finally enacted 
is very far from simple. This book certainly helps to make 
the law on the subject more intelligible, and numerous 
practical examples are of definite assistance. 


SORICiI TORS 
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It is essential that one should have a good und>rstanding 
of the subject because so many projects may result in a 
change in the E.P.L. position of a client-company. As 
usual, the Inland Revenue has it both ways. If the result 
is an increase in E.P.L. liability, the Inland Revenue will 
collect the additional money ; if the result is a decrease in 
E.P.L. liability, the Commissioners may form the opinion 
that one of the main purposes was the avoidance of E.P.L., 
and in the result the decrease will be counteracted. It is 
feared that many will find, as did your reviewer, that reading 
this book will induce a headache, but then reading the Act 
itself is very much worse. The purchase of this book is by 
no means a bad investment, because undoubtedly everyone 
will want a sound book of reference on the subject. 


POINTS IN PRACTICE 


(Juestions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Propriet 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof 


tors nor the 


All questions must be typewritten (in duplicate 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope 


Trust—Bonus IssuE OF SHARES—CAPITAL OR INCOME— 
WHETHER TRUSTEES MAY HOLD UNDER POWER TO RETAIN 
UNAUTHORISED INVESTMENTS 

QY. A, a testator who died some years ago, gave his residuary 
estate upon trust for sale and to pay the income thereof to his 
wife for life, and after her death the residue was to be held in 
trust for his children. The will authorised the trustees to 
postpone the sale for as long as they thought fit, and gave the 
trustees power to retain in their existing state any investments 
belonging to A at the time of his death. Among the investments 
belonging to A at his death was a block of shares in a company 
not a trustee investment, but authorised by the terms of the will). 
lhis company has recently issued bonus shares in proportion 
to the shareholdings, and a question has arisen as to whether, 
whilst the original shares were an authorised investment, this 
also applies to the issued bonus shares, or whether these bonus 
shares should be sold and the proceeds thereof invested in a 
trustee investment. I have no information as to whether the 
honus shares were issued by way of dividend, or whe ther they are 
pigeon of the company’s reserves. 

We have been unable to find any authority on this question. 
In th all the cases, the bonus shares issued were held to be 
income, and accordingly the question of whether the trustees 
could hold them under a power to retain would not normally 
arise. In cases such as Re Ward's Will Trusts {1936} 
Ch. 704, where a bonus was held to be capital, the dis- 
tribution has been in cash and again the question of retention 
of shares did not arise. In the one case which we have found 
where bonus shares were actually issued as such and were held 
to have been capital (Inland Revenue Commissioners v. Blott 
1921] 2 A.C. 171), the recipient does not appear to have been a 
trustee. If in the present case all the beneficiaries are su? juris 
and ascertained we see no reason why they should not agree 
upon the sale or retention of the shares and also as to their 
allocation to capital or income, an indemnity being given to the 
trustees for any breach of trust which may be involved, such 
indemnity being secured by a charge on the beneficiaries’ interests. 
Notwithstanding the general principle that trustee investment 
clauses enlarging the statutory powers are construed strictly 
(Ite Massingberd’s Settlement (1890), 63 L.T. 296), our own 
opinion is that if the shares are properly allocated to capital 
they can be retained by the trustves under the power in that 
behalf, for the reason that if no bonus shares had been issued 
the original retained shares would have had a higher value 
which has been lost because of the issue. Thus to sell the shares 
and reinvest in trustee securities would represent a diminution 
of the capital invested in the company by the testator. If 
agreement among the beneficiaries cannot be reached or obtained 
because of infancy or for some other reason the decision of the 
court will have to be sought; the recent cases of Re Sechiari 
1950), 66 T.L.R. (Pt. 1) 531; 94 Sol. J. 194, and Re Duff's 
: Sdibume nt [1951] 2 T.L.R. 474; 95 Sol. J. 595, show how difficult 
is the question of whether the distribution of a bonus is capital or 
income in the hands of trustees. 

Will—PERSONAL REPRESENTATIVES ALSO TRUSTEES 
NECESSITY FOR WRITTEN ASSENT 

A, the testator, died on 30th March, 1940, having by his 

W i ‘dated in Oc tober, 1939, appointed B and C to be executors 


and trustees thereof. There was a residuary devise and beques 
of the realty and personalty to the trustees upon trust for sale 
with power to postpone and to stand possessed of the net procee 
upon certain trusts. The will was duly proved by P and ¢ 

November, 1940. 8B died in October, 1942. In April, 1943, 
C executed a deed of appointment whereby he appointed /) to 
be a trustee of the will to act jointly with him. In May, 1950, 
C died. In December, 1950, D executed a deed of appointment 
of new trustees whereby he appointed /: and /* to be trustees of 
the will and himself retired from the trusts. B and C never 
executed an assent to the property vesting in themselves as 
trustees. It is now desired to sell part of the real estate 
comprised in the residuary estate devised to the trustees, and a 
difference of opinion has arisen between the vendor's and 


purchaser’s solicitors. The solicitors for the vendor maintain 
that a written assent by the executors to themselves as trustees 
is not necessary and that an assent will be implied. As the 


assent does not operate to transfer a legal estate it is not 
necessary that it should be in writing under the Administration 
of Estates Act, 1925, s. 36 (4). The solicitors for the purchaser 
maintain that an assent by the executors to themselves as 
trustees should have been made and that the trustees have no 
power to sell. 

A. The authorities on the question of whether a 
assent is necessary where personal representatives are 
entitled beneficially or as trustees for sale are discussed at length 
in Williams on Assents, p. 116 e¢ seq., and are also referred to in 
Emmet on Title, 13th ed., vol. II, p. 1139. In the present state 
of the authorities it 1s not possible to express a tinal opinion one 
way or the other. The most we can say is that, while an assent 
by personal representatives in their own favour as trustees or 
otherwise cannot be shown to be legally necessary, it is generally 
highly desirable from a practical point of view. Not only does 
the Law of Property Act, 1925, enjoin the employment of such 
an assent by providing a form (No. 9 in Sched. V), but the 
absence of a written assent usually means no endorsement of 
the implied assent on the grant of representation under the 
Administration of Estates Act, 1925, s. 36 (5); and while such 
endorsement is merely permissive and not enforceable at the 
suit of a subsequent purchaser its absence may lead a personal 
representative (possibly deriving his title by representation 
into making, quite innocently, a false statement of no previous 
assent, with the consequence of the penalty prescribed by 
s. 36 (6). In the present case and for the avoidance of doubt 
it would be a simple matter for C’s executors to execute an 
assent in favour of the present trustees. 


writtetr 


also 


Landlord and Tenant—NEGOTIATIONS FOR TENANCY AT ABOV! 
STANDARD RENT—VERBAL PROMISE BY LANDLORD TO PAY FOR 
CERTAIN REPAIRS—-TENANCY AT STANDARD RENT—-WHETHER 
PROMISE ENFORCEABLE 

Q. A agrees in writing to let a house to B at a rental of 4240 
per annum, and during the negotiations for the tenancy states 
verbally that B can employ a certain builder to carry out various 
works of repair and renewal at A’s expense. B goes into 
possession and the works are carried out by the builder to his 
order. Subsequently B ascertains that the standard rent of the 
property is £85 per annum, and claims successfully to continue 
his tenancy at that rental. B then asks A to pay the builder’s 
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account, but A refuses on the ground that his verbal promise 
was in consideration of the payment by # of a rental of £240 per 
annum. A argues that it is not an offence for the tenant to pay 
more than the standard rent, and because 2 has taken advantage 
of the statute, the consideration of his promise to pay for the 
works has failed. A is threatened with proceedings, and it is 
desired to know if there are any grounds for his contention. 

A. In our opinion the argument advanced by 4 is not well- 
founded. We agree that, no penalty being prescribed, no offence 
is committed by paying more than the standard rent; but A 
would be in a better position if this were an offence, as 4 would 
be seeking to enforce a tainted agreement. As to failure of 
consideration, moreover, an agreement to pay more than what 


can be recovered is not good consideration at all 3ut if the 


parties were unaware of the fact that the house had a standard 
rent of {85 per annum when the lease was negotiated, A could 
plead that the collateral agreement was void on the ground of 
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common mistake as to subject-matter ; the Acts operate in ren 
(King v. York (1919), 35 T.L.R. 256; Carter v. S.U. Carburette; 
Co. {1942} 2 K.B. 288 (C.A.); Property Holding Co. v. Cla 
1948) 1 K.B. 630), and the assumed recoverability of £240 was 
an essential and integral element in the subject-matter (see B: 
v. Lever Bros., Ltd. (1932) A.C. 161). Alternatively, relief could b: 
sought, to be granted on terms, on the ground of mistake ; Solle \ 
Butcher (1950; 1 K.B. 671 (C.A.) (especially Denning, L.J 
judgment) appears to be in point. An entirely different plea 
which might meet with success—the authorities are not too 
clear—-is that the agreement is not an enforceable collateral one 
the promise having been so intimately connected with the very 
subject of the contract of tenancy that it ought to have formed 
part of the agreement and have been set out in the document 
(Kennard v. Ashman (1894), 10 T.L.R. 213; Crawford v. Whit 
City Rink (Newcastle-on-Tyne), Ltd. (1913), 29 T.L.R. 318). This 
would stand some chance of success if the agreement provided 
for repairs to be done by B. 


NOTES AND NEWS 


Honours and Appointments 


Mr. R. P. Cross has been appointed assistant solicitor to the 
Breconshire County Council in succession to Mr. GLyNn DAvIEs, 
who has taken up a post under the Monmouthshire County 
Council, 


The following appointments are announced in the Colonial 
Legal Service: Mr. A. W. BELLAMY, Magistrate, Singapore, to 
be District Judge and First Magistrate, Singapore ; Mr. L.. BRETT, 
Legal Secretary, Northern Region, Nigeria, to be Solicitor-General, 
Mr. M. W. DeENNtison, Crown ( Northern 
Kthodesia, to be Legal Draftsman, Northern Khodesia ; 
Mr. C. pr L. INntss, Solicitor-General, Tanganyika, to be 
Attorney-General, Trinidad; Mr. )). B. McGiLtiGan to be 
Crown Counsel, Sarawak; Mr. D. F. O'R. Mayne to be Crown 
Counsel, Hong Kong; and Mr. J. D. O’Rtokpan to be Resident 
Magistrate, Uganda. It is also announced that in the June, 1952, 
list, noted at p. 463, ante, Mr. D. B. W. Goo should have been 
shown as promoted to Senior Federal Counsel, Federation of 
Malaya. 


ounsel, 


Nigeria ; 


Personal Notes 


Wokingham, Berkshire, 
Baker, of Wellington College, 


Mr. C. Hl. Davy, solicitor, of was 
married recently to Mrs. Jean 


Crowthorne. 


Miscellaneous 
CHRISTMAS BONUSK»s 


An Inland Revenue circular that Christmas bonuses 
paid to employees are liable to income tax whether payment is 
made in cash or in something such as savings certificates which 
can be turned into cash. A special concession has, however, says 
the circular, been made in recent years as regards cases in which 
an employer who had been in the habit of making Christmas 
presents in goods to subordinate employees decided to substitute 
gifts of equivalent value in the form of savings certificates, 
savings stamps, National Savings gift tokens or direct credits to 
savings bank accounts of the employees. In such cases, the 
value of these substituted not treated for income tax 
purposes as income of the recipients. 


states 


gilts 1s 


L.C.cC. DEVELOPMENT PLAN INQUIRY 
Objections relating to the City of London will begin to be 


heard at 10.15 a.m. on Tuesday, 4th November, at the inquiry 
into objections to the development plan for the County of London. 


RESTRICTION OF RESALE ORDER REVOKED 


The _ Price-Controlled 
was revoked by the 


(Restriction of Resale) Order 
Price-Controlled Goods (Restriction of 
Resale) (Revocation) Order, 1952 (S.[. 1952 No. 1814), on 
17th October, 1952.. The former order, which related to goods 
price-controlled under the Prices of Goods Act, 1939, and the 
Goods and Services (Price Control) Act, 1941, was designed to 
keep prices down by limiting the number of distributors through 
whose hands such goods might pass. The maximum price orders 


Goods 


relating to goods which are still price-controlled under the abov: 
Acts contain provisions to achieve the same purpose, and the 
Restriction of Resale Order is now superfluous. 


DISTRIBUTION OF GERMAN ENEMY PROPERTY 


I-XTENSION OF TIME FOR CLAIMS 


The President of the Board of Trade has made an order (th: 
I-xtension of Time for Claims (No. 2) Order, 1952) extending 
until 30th November, 1952, the time for all claims under th: 
Distribution of German Enemy Property (No. 2) Order, 1951 
This extension applies to claims arising out 
German Keich and non-Reich bonds, and all other forms « 
German enemy debt, such as trade debts Persons who think 
they are entitled to share in this distribution and have not already 
made a claim, or wish to make additional claims, should apply 
without for the appropriate forms to the Administrator 
of German Enemy Property, Branch X, Lacon House, Theobald’s 
Road, London, W.C.1, stating which form they need, or giving 
brief particulars of the bonds or other debts in respect of which 
they propose to claim. The completed forms must be returned 
by 30th November, 1952. 


as amended 


delay 


from 3rd November, 
the Official Receiver at 4 Queen Street, 
be closed. <All business for the Carmarthen 
will from that date be conducted from th« 
10 St. Mary Square, Swansea. 


The Board of Trade announce that as 
1952, th 
Carmarthen, 


Jankruptcy 


oifice of 
will 
District 
Ofticial Receiver at 


‘SOCIETIES 

The Unitrep Law Society announces the following debates 
for November: 3rd November: ‘“‘ That the English law should be 
amended to permit a verdict of guilty with diminished responsi- 
bility to be returned in cases of murder’’; 10th November: 
“That this House would rather be arty than hearty’ 
17th November: ‘‘ That the case of D. C. Thomson & Co., Lid. 
v. Deakin {1952} 2 All E.R. 361, was wrongly decided ”’ ; 
24th November: ‘‘ That the present Government in its first year 
in power has done what was expected of it.’’ 


ottice of the 


The next quarterly meeting of the LAaWwyrRS CHRISTIAN 
FELLOWSHIP will be held at The Law Society’s Hall, Bell Yard, 
W.C.2, on Tuesday, 4th November, at 6 p.m. Tea will be available 
from 5.30 p.m. The meeting, to which all lawyers, law students 
and visitors are warmly welcomed, will be addressed by 
Professor Malcolm Guthrie, B.Sc., Ph.D., on the subject “ A 
Christian’s Philosophy of Life.” 
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